INTRODUCTION
The Tarasoff 3 decision has been branded "one of the most significant developments in medico-legal jurisprudence of the past century". 4 For the first time, a court held that psychotherapists have a duty to protect third parties from patients who pose a serious danger of violence to others. 5 That ruling of the Supreme Court of California has generated a great deal of litigation and controversy. Decision-makers and commentators remain divided on the wisdom and proper application of Tarasoff. 6 The decision continues to be the subject of significant debate both within the United States and abroad. This paper is intended to serve as an update for psychiatrists on notable developments of the Tarasoff doctrine in the United States and United Kingdom. Most clinicians will be familiar with the basic Tarasoff doctrine. However, the author suspects that many clinicians will be troubled to learn the extent to which Tarasoff liability has extended in some jurisdictions. Accordingly, the first part of this paper addresses notable judicial treatment of Tarasoff in several state jurisdictions within the United States. The second part discusses the more conservative approach of the United Kingdom, which affords clinicians discretion to warn potential victims in certain circumstances. The United Kingdom has struggled with, and so far rejected, the imposition of a Tarasoff-duty. However, a recent decision of the European Court of Human Rights opens the door for something comparable to Tarasoff in the United Kingdom. 7 The final part offers a critique of the Tarasoff doctrine and suggests that other jurisdictions, including the United Kingdom, may be wise to avoid this problematic doctrine.
PART ONE: THE UNITED STATES
Before considering the development of the Tarasoff doctrine, it is worth briefly revisiting some key aspects of the Tarasoff judgment.
A duty to protect
Mental health professionals worldwide will be familiar with the protective duty fashioned by Tobriner J in Tarasoff:
Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger. 8 Essentially, the Tarasoff Court weighed the public interest in confidentiality and effective treatment of mental illness against the public interest in safety from violent assault. 9 The majority concluded: "The public policy favoring protection of the confidential character of patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger to others. The protective privilege ends where the public peril begins". 10 The majority's rationale for creating the protective duty was: "In this risk-infested society we can hardly tolerate the further exposure to danger that would result from a concealed knowledge of the therapist that his patient was lethal". 11 Thus, the duty was created to protect third persons from serious harm caused by dangerous patients. 12
The "special relationship"
It is noteworthy that the duty of care found to exist in Tarasoff, and which is central to the Court's conclusion, is exceptional to the common law. It is a general rule of the common law that one does not owe a duty to control the conduct of another, or to warn those endangered by such conduct. 13 At common law there is no general duty to prevent others from suffering foreseeable loss or damage caused by the deliberate wrongdoing of third parties. 14 For example, there is no legal obligation on a bystander to intervene to prevent a murder. The fundamental reason is that the common law is reluctant to impose liability for "pure omissions" to act. 15 Nonetheless, some exceptions have been carved out of the general rule.
In Tarasoff, the Supreme Court stated that an exception exists when a defendant therapist stands in a special relationship either with the wrongdoer, or the foreseeable victim. 16 The Court held that there is such a "special relationship" between a patient and therapist, sufficient to support the existence of a duty to protect foreseeable victims. The Court's construction of this duty is central to its conclusion of liability against the therapist.
In a critical passage of reasoning, the majority held that the doctor-patient relationship was a "special relationship" sufficient to support the existence of a duty to exercise reasonable care to protect others from dangers emanating from the patient's illness. 17 The Court stated that therapy alone is sufficiently controlling for a duty to exist when the patient's potential for violence to another is foreseeable. 18 The Court did not require either a verbal threat from the patient, or control through hospitalisation, for the duty to be triggered. 19
"Reasonably necessary" steps
The Court stated that the protective duty may require a therapist to take various steps depending on the facts of the individual case: "Thus it may call for him to warn the intended victim or others likely to apprise the victim of the danger, to notify the police, or to take whatever other steps are reasonably necessary under the circumstances". 20
The Court's ruling leaves open to interpretation what actions would discharge the duty to protect an intended victim. 21 Thus, even if a therapist unequivocally warns a third party of threats made by a patient, if harm ensues a court may still hold that a therapist has failed to take sufficient steps to protect the victim.
Chaimowitz states that while the purpose of informing or warning is to protect, in some situations a warning may be insufficient, or even increase the risk to the victim. 22 Similarly, Appelbaum states that warnings are of "dubious utility" 23 and notes that the Tarasoff doctrine grants considerable scope to clinicians in the selection of a course of action that would protect potential victims:
Although the first Tarasoff decision in 1974 established a "duty to warn" likely victims, when the case was redecided in 1976, the obligation was broadened to a "duty to protect", an approach adopted by subsequent courts. This change means the responsibility to protect third parties is not limited to a warning; other steps may be required. Clearly, when unidentifiable victims are involved, other measures must be taken. Depending on the circumstances, one might chose to hospitalize the patient (voluntarily or involuntarily), to transfer an already hosptialized patient to a more secure ward, or to maintain the outpatient status but begin medication, intensive individual therapy, family therapy, or other systems-oriented therapy, which might even involve the potential victim. Many clinicians will choose one of these steps whenever possible in preference to breaching confidentiality by issuing a warning. 24 McNiel notes that several interventions besides warnings have been widely recommended for managing the risk of violence in patients who make threats. 25 
The impact of Tarasoff
Tarasoff was initially greeted with prophecies of doom from many within the mental health professions. They predicted that Tarasoff would extinguish the trust and confidentiality essential to effective psychotherapy. 28 However, the duty to protect has not been applied uniformly across the United States. 29 The issue of whether or not such a duty exists is a state tort law issue, not a matter of federal law. 30 States have variously embraced, expanded, restricted or rejected Tarasoff. 31
California extends Tarasoff...
California is one state that has expanded the duty to protect far beyond its original limits. As a direct response to the Tarasoff decision, the legislature of California limited the broad duty to protect that it introduced, by codifying a narrower "duty to warn". The duty to warn is triggered only when a patient communicates to a therapist a serious threat of physical violence against a readily identifiable victim. 32 However, the courts of California have once again expanded the liability of therapists.
... to emergency settings...
In Jablonski 33 , the Ninth Circuit Court of Appeals extended the duty to an emergency setting. 34 In that case, Jablonski was brought to the emergency department of a hospital by his girlfriend after he threatened her mother with a knife and attempted to rape her. 35 Dr Kopiloff examined Jablonski and diagnosed him with an anti-social personality disorder that rendered him "potentially dangerous". 36 However, Dr Kopiloff concluded that there was no basis for involuntary hospitalisation. 37 No attempt was made to locate Jablonski's past medical records, which would have revealed a history of schizophrenia and violence.
Shortly after his release from hospital, Jablonski attacked and murdered his girlfriend. 38 Despite the absence of any specific threat directed towards an identifiable person, the Court held the hospital liable for its failure to obtain Jablonski's past medical records and adequately warn the victim. Thus, Jablonski expanded Tarasoff by holding that a history of violent behaviour can reveal a danger that will be sufficient to indicate the foreseeability of harm to a particular victim or class of victims. 39 Further, a protective duty may be imposed on a treating psychiatrist even in an emergency setting. .
.. to threats reported by family members
In Ewing 40 , the California Court of Appeal for the Second District held that the communication of a threat by a close family member was equivalent to a threat communicated directly by a patient and triggered a duty to warn the potential victim. 41 In Ewing, the patient confided to his father that he was considering harming his ex-girlfriend's new partner. The father notified the patient's therapist, Dr Goldstein, who arranged for the patient's voluntary hospitalisation at a nearby medical centre by a staff psychiatrist. The following day, the staff psychiatrist discharged the patient because he was not suicidal, despite Dr Goldstein urging him to keep the patient hospitalised.
Dr Goldstein had no further contact with the patient. 42 At no stage did Dr Goldstein warn the victim who was the subject of the patient's threat. The day after he was discharged the patient shot his intended target and then committed suicide. Dr Goldstein was held liable in negligence for failing to warn the victim based on the credible threat disclosed by the father. 43 Ewing has been criticised by some scholars for extending the duty to warn beyond the scope and intent of the Californian legislation. 44 The legislation specifically states that a duty arises only when a patient communicates a threat to a psychotherapist. 45 The author shares Edwards's concern that Ewing opens the door to the imposition of liability on clinicians based on third-party, hearsay communications. 46 Edwards states: "There is no way Dr Goldstein could have truly known the intent or seriousness of the threat without the threat being conveyed directly to Dr Goldstein". 47 Yet, one phone call was enough for the Court to impose a duty upon Dr Goldstein. 48 In a similar vein, Smith has criticised Ewing because, in her view, therapists will have no way of confirming whether "the communication is accurate, is made by a family member, or whether the family member is acting maliciously or in the best interests of the patient". 49 In Smith's view, Ewing creates "amorphous liability standards" for therapists. 50
Nebraska: extending Tarasoff to the protection of strangers
In Lipari 51 , the Federal District Court recognised a duty on therapists that extends to protecting strangers.
In that case, a patient was receiving psychiatric care from a Veterans Administration. The patient purchased a shotgun and used it in a random attack at a crowded nightclub, killing one person. 52 The Court held that a duty to protect would arise, even though no specific threats were made by the patient against any specific person. Thus, the Court dispensed with the need for an identifiable victim and required "only that the doctor reasonably foresee that the risk engendered by his patient's condition would endanger other persons". 53 Following Lipari, Nebraskan therapists have a duty to protect anyone foreseeably endangered by a patient. 54
PART TWO: THE UNITED KINGDOM
Current position
The United Kingdom Court of Appeal has confirmed that UK psychiatrists have discretion, but not a duty, to warn potential victims in certain circumstances. Egdell 55 and Crozier 56 confirm that a psychiatrist is permitted to depart from the duty of confidentiality to issue warnings about a patient who is believed to present a real and serious threat to third parties. 57 Less certain, however, is whether a psychiatrist could be duty-bound to give a warning or take other steps to protect third parties from foreseeably dangerous patients. 58 Whilst the courts in Egdell and Crozier recognised discretion to depart from the duty of confidentiality, they were not asked to, and did not recognise, a duty upon psychiatrists to do so. To date no such duty has been acknowledged in a United Kingdom court. 59 However, the European Court of Human Rights' ruling in Osman 60 has opened the door to the introduction of a doctrine analogous to Tarasoff in the United Kingdom. 61 Notwithstanding Osman, doubt surrounds the question of whether such a duty would be recognised by domestic courts. 62
Osman
The United Kingdom is a signatory to the European Convention on Human Rights ("ECHR"). 63 Accordingly, the ECHR applies to all residents of the United Kingdom 64 and it is unlawful for a public authority to act contrary to an ECHR right. 65 The ECHR may well impose obligations on healthcare professionals, including psychiatrists employed by the National Health Service ("NHS"). 66 In particular, obligations might flow from Article 2 of the ECHR which affirms the right to life. 67 In Osman, the European Court of Human Rights' (ECtHR) used Article 2 to introduce a positive obligation to protect third parties into United Kingdom law. 68 In Osman, Mrs Osman sued local police for failing to protect her now deceased husband. Mr Osman was shot dead by a teacher, Paget-Lewis, who had formed an obsessive attachment with their son. Mrs Osman argued that the police had failed to act on warning signs that Paget-Lewis represented a serious threat to her family. 69 The evidence indicated that Paget-Lewis was jealous of her son's relationship with another student at school. Paget-Lewis had allegedly vandalised the Osmans' property, wrote slanderous graffiti on school premises and stole a shotgun that was used in the shooting of Mr Osman. Mrs Osman then petitioned the ECtHR for a remedy. On the facts, the Court dismissed the claim under Article 2 because the criminal conduct of Paget-Lewis was not reasonably foreseeable by the police. The Court held that Mrs Osman had:
[F]ailed to point to any decisive stage in the sequence of the events leading up to the tragic shooting when it could be said that the police knew or ought to have known that the lives of the Osman family were at real and immediate risk from Paget-Lewis. While the applicants have pointed to a series of missed opportunities which would have enabled the police to neutralise the threat posed by PagetLewis, for example by searching his home for evidence to link him with the graffiti incident or by having him detained under the Mental Health Act 1983 or by taking more active investigative steps following his disappearance, it cannot be said that these measures, judged reasonably, would in fact have produced that result or that a domestic court would have convicted him or ordered his detention in a psychiatric hospital on the basis of the evidence adduced before it. 71 Despite the dismissal of Mrs Osman's claim on the facts, critically, the Court stated that Article 2 could give rise to "a positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual". 72 As to the scope of this obligation, the Court stated:
[B]earing in mind the difficulties involved in policing modern societies, the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources, such an obligation must be interpreted in a way which does not impose an impossible or disproportionate burden on the authorities…. In the opinion of the Court where there is an allegation that the authorities have violated their positive obligation to protect the right to life in the context of their above-mentioned duty to prevent and suppress offences against the person, it must be established to its satisfaction that the authorities knew or ought to have known at the time of the existence of a real and immediate risk to the life of an identified individual or individuals from the criminal acts of a third party and that they failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk. 73 It is worth noting that the above passage from Osman, bears a close resemblance to the reasoning of the Supreme Court of California in Tarasoff. Osman has since been interpreted by one scholar as imposing a duty to protect third parties upon state employees in the United Kingdom, including psychiatrists employed by the NHS. 74 The duty is derived from Article 2 of the ECHR, which protects the right to life. However, unless and until an expanded duty is recognised, any legal recourse against state employed psychiatrists for failure to protect third parties would lie against the United Kingdom government and not against a psychiatrist personally. 75
Palmer
Osman was considered by the English Court of Appeal in Palmer. 76 That case concerned a former psychiatric patient who abducted, sexually assaulted and murdered a 4 year-old girl. 77 One year prior to the murder, the patient stated that he had sexual feelings towards children and that a child would be murdered after he was discharged from hospital. 78 The victim's mother sued the hospital for failing to foresee the risk of the patient committing serious sexual offences against children. 79 At first instance, the judge struck out the claim and this decision was subsequently upheld by the Court of Appeal. On the facts, the Court of Appeal distinguished Osman because in the present case there was no prior relationship between the patient and the victim. 80 The Court held that because there was no pre-existing connection between the patient and the specific victim, the requisite degree of proximity for negligence was absent.
Significantly, Stuart-Smith LJ expressed reservations about the propriety of the Osman decision in the English context: "I respectfully agree with Lord Browne-Wilkinson that it is not easy to understand the decision of the Strasbourg Court in the context of the English law of negligence". 81 Further, the Court proceeded to reject Tarasoff itself. Lord Stuart-Smith stated that the Tarasoff duty proceeded on "the premise that there is a special relationship between the defendant and either the third or the foreseeable victims. In English law it is plainly not sufficient that this relationship exists only between the defendant and third party". 82
Discussion
In the author's view, Palmer is an early indication that domestic English courts will be reluctant to apply Osman reasoning to cement a tort law duty on psychiatrists to protect third parties. Gavaghan states that the notion of a positive duty to protect third parties under domestic British law is a "very radical one". 83 However, some scholars view Osman as the first step towards the recognition of a European Tarasoff. In Hubbard's view, the Osman decision is "an early sign of how the law on duties to third parties may develop" in the United Kingdom. 84 Similarly, Perlin argues that Osman represents a move towards the recognition of a duty to protect. Perlin states that: "Of course, Osman was not, strictly speaking, a 'Tarasoff case'. But there is no question in my mind that it helped create a judicial environment that will be more sympathetic to such claims". 85 Time will tell whether Perlin's prediction proves accurate. However, the early judicial indication from Palmer is that domestic English courts will be slow to impose a Tarasoff duty in that jurisdiction.
PART THREE: A CRITIQUE OF TARASOFF
There are several reasons why United Kingdom decision makers should be sceptical about Tarasoff's "enlightened approach".
Lack of control over patients
In many cases, a psychiatrist will lack the necessary degree of control over a patient to justify the imposition of a duty. For instance, psychiatrists usually have little control over voluntary patients who do not satisfy the criteria for involuntary commitment. Similarly, psychiatrists will have little control over outpatients. 86 For example, Tarasoff itself concerned a voluntary outpatient who was not in treatment at the relevant time; whose potential victim was out of the country at the time of the threats; and who Although other jurisdictions have followed the lead of the California Supreme Court in the landmark decision of Tarasoff v Regents of Univ. of California, we reject that "enlightened" approach. Florida courts have long been loathe [sic] to impose liability based on a defendant's failure to control the conduct of a third party. 89 The Court stated that the "special relationship" between a patient and therapist relied on in Tarasoff to create the protective duty, is implicitly premised on a psychiatrist's ability to control their patient. 90 Yet, the Tarasoff Court did not address the issue of control. 91 In Tarasoff, the Supreme Court of California simply stated that:
[T]here now seems to be sufficient authority to support the conclusion that by entering into a doctorpatient relationship the therapist becomes sufficiently involved to assume some responsibility for the safety, not only of the patient himself, but also of any third person whom the doctor knows to be threatened by the patient. 92 In stark contrast, the Florida Court of Appeals recognised that most therapeutic relationships will not contain any element of control. 93 The Court held that the relationship between a psychiatrist and a voluntary outpatient lacked the necessary element of control for the creation of a duty to protect other parties. 94 It is submitted that the Court's reasoning is persuasive. Moreover, there must be strength in Stone's analysis: "Once the suggestion of control is eliminated, there is nothing in the nature of the relationship between a psychiatrist and his patient to support an exception to the tort law presumption". 95 In the absence of control, the Tarasoff Court appeared to rely upon the responsibilities inherent in social living and human relations, and the spirit of the Good Samaritan. The Boynton Court declined to "fashion a rule of law from such social duties". 96
Causation problems
The second reason why Tarasoff should be avoided relates to causation. It is submitted that there are glaring problems of causation with the Tarasoff doctrine. Put simply, it is not clear that the psychologist's failure to warn the victim in Tarasoff could be said to have caused the victim's death. Conspicuously, there is no causation analysis in the Tarasoff decision.
It will be recalled that in Tarasoff, Tobriner J stated that the protective duty may require a therapist to take various steps depending on the facts of the individual case, including warning the potential victim, notifying the police, or taking whatever other steps might be reasonably necessary to protect the potential victim. 97 Further, Tobriner J stated: "Some of the alternatives open to the therapist, such as warning the victim, will not result in the drastic consequences of depriving the patient of his liberty". 98 The Court in Boynton described the problem in this way: "The outward manifestations of infectious diseases lend themselves to accurate and reliable diagnoses. However, the internal workings of the human mind remain largely mysterious". 102 Although Tarasoff purports to impose a standard of reasonableness, the reality is that the decision imposes an uncertain, higher standard of care that is determined by the hindsight judgment of a court. Because the standard is without meaningful content within psychiatry, the reality is that psychiatrists are exposed to potential liability unless they do in fact accurately predict dangerousness. 103 The question of whether a psychiatrist actually did predict dangerousness becomes indistinguishable from whether they should have done so. 104 The question will be whether a reasonable psychiatrist would have made that prediction, albeit under the guise of ascertaining whether this psychiatrist actually did so. 105 Surely it is unfair to impose such an uncertain, retrospective duty on psychiatrists.
The problem of confining a duty to protect
It has been seen that some jurisdictions within the United States have expanded the protective duty to emergency settings, to threats notified by family members and even to unknown victims. The possibility that the adoption of a protective duty in the United Kingdom might lead to a similar expansion must be of some concern.
The United Kingdom would be wise to note that many courts in the United States have struggled to confine the Tarasoff doctrine. Attempts to place reasonable limits on the duty have been fraught with difficulty. For example, the specificity rule (which requires specific threats against specific victims before a duty to protect will be imposed on a therapist) was created to limit and clarify the circumstances that would trigger the duty. Prima facie, the rule appears to successfully limit the protective duty. Indeed, variations of the rule have since been adopted in a number of states. The specificity rule is not, however, without weakness.
Borum and Reddy argue that the specificity rule creates an arbitrary precondition to the existence of a duty because, "threats should not be regarded as a necessary or exclusive factor for precipitating an inquiry about clinical concern". 106 They state that as a clinical and ethical matter, there may be circumstances when a psychiatrist is legitimately concerned about potential violence in the absence of a direct threat made by the patient. 107 Further, they argue that it is crucial to distinguish between a patient who communicates a threat and a patient who poses a threat by engaging in behaviour that indicates planning and preparation for violence. 108 It is true that some patients who verbalise threats ultimately act on them, but many do not. 109 A patient may pose a threat even though they have not communicated a threat to anyone. 110 Borum and Reddy state that it is those who appear to pose a threat that provoke the greatest level of concern. 111 By excluding those patients who pose, rather than verbalise threats, the specificity rule may conceal the very danger that the duty was designed to protect against. It is submitted that the construction of the specificity rule is indicative of a broader judicial struggle to confine the duty to protect within reasonable bounds.
